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TELECOPY COVER SHEET
Charla Dillon
TO: Tennessee Regulatory Authority DATE. Apnily, 2004
. FAX #.  615/741-5015 PHONE #. 615/741-2904 x736
12
FROM: Mark Jendrek Number of pages, including cover sheet: =

Should you experience difficulties receiving this transmassion, please call (865) 824-1900.

COMMENTS
Ms. Dillon: The attached is for filing in Docket No. 03-00329. 1 am sending original plus
I3 copies via FedEx, together with my firm’s check in the amount of $25.00, for receipt

.| tomorrow. Ifyou have any questions, please call.

-+ | Mark Jendrek

This transmission contains privileged and confidential information mtended only for the
use of the individual or entity named above. If you have reccived this transmission in error, pleasce
"immediately notify us by telephone and return the original transmission to us at the above address
- via U.S Postal Service. Thank you,
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Ms. Charla Dillon, Docket Clerk . Via Fax 615/741-5015

Tennessee Regulatory Authority and FedEx

460 James Robertson Parkway
Nashville, Tennessee 37243-0505

Re: Petition {0 Reconsider and to Intervene and/or for a Declaratory
Order: Dock . -00

Dear Ms. Dillon:

Enclosed is an originsl and 13 copies of a Petition to Reconsider and to
Intervene and/or for a Declaratory Order, filed by East Sevier County Utility
District in the above-referenced case. This 15 the original of the pleading I faxed to
you earlier today.

Also enclosed is my {irm’s check 1n the amount of $25.00 for the filing fee.

By copy of this letier and the enclosure, the Petition is being served on On-
Site Systems, Inc.

If you have any questions, please call.
Very truly yours,
A (L/ (—
Mark Jendrek
Enclosures

cc: On-Site Systems, Inc.
East Sevier County Utility District
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

INRE: PETITION OF ON-SITE SYSTEMS, INC. TO AMEND ITS
CERTIFICATE OF CONVENIENCE AND NECESSITY

Docket No. 03-00329

PETITION FOR RECONSIDERATION , INTERVENTION,
AND/OR FOR A DECLARATORY ORDER

Comes now East Sevier Gounty Utlllty District ("District”), wathin 15 days
after the entry of an Order in this cause, and respectfully requests the l'ennessece
Regulatory Authority (“Authority”) reconsider the final order entered in this case on
March 24, 2004, further requests the entry of an order allowing the Distriet to
Intervene in the matter, and/or requests the entry of un order declaring certain
matters with respect to the applicability of the Authority’s Order entered March 24,
2004. Asgrounds tor the District’s requests, the District states as follows

On May 9, 2003, On-Site Systems, Tnc. ("On-Site”) petitioned the
Authorily for an amendment to On-Site’s Certificate of Convenience and Necessity
to include substantially all of Sevier County, Tennessee. Filed simullancously with

that petition were a number of exhibits includmg tariff sheets and correspondence
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from the commmunity development director of the City of Pigeon Forge, Tennessee,
and the County Executive for Sevier County, [ennessee
On May 14, 2003, Mike Gaines, on behalf of the Authority, inquired of On-

Site, asking for clurification on six specific 1ssues. A copy of that document is

attached hereto ay Exhibit A.

At least three of the six issues raised by Mr. Gaines are applicable to this

Petition to Reconside:r

Issue number two: “Is there an immediate need for service now in the
proposed service areas? Has anyone applied for service to be supplied by On-Site

Systems now? 1f so, where exactly are they located within the proposed service

territory?”

, Issue number three: "Provide an explanation as to why 1t 1s [in] the public
interest that On-Site be granted the proposed service territory within Sevier
County.”

Issue number five “Have all of the utility districts within the propaosed service
territory been notified of your intent to provide wastewater service?”

By correspondence dated May 16, 2003, On-Site filed its 1esponse to Mr.
Caines' issues. A copy ot that response 1s attached hereto as Exhibit B.

Beyond the failure to provide a complete response to Mr. Gaines’ quesuons,

On-8ite’s response to Mr Gains’ 1ssue number two regarding "an immediate need
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for service now in the proposed service area,” atlempts to lead the Authornty to
believe that there is a significant need in Sevier County for the service provided by
On-Site. On-Site indicates that 1n the past three years On-Site has submitted 12
petitions to the Authority for service areas in Sevier County. What On-Site does not
indicate in its response 1s that several of those petitions submitted by On-Site were
submitted by On-Site without the property owner’s knowledge or consent, and
without any request of On-Site to provide service.

While the District is unaware of the nature of all 12 of the requests referred to
by On-Site 1n its response, the District is specifically aware that On-Site’s petitions
to provide service to at least three projects, the Homestead, the Dollywood Project
(Dreamcatcher Ridge), and Smoky Mountain Ridge, all of which are listed on the
tariff sheets to On-Site’s petition, were submitted without the knowledge or consent
of the property o%er, and with no request from the property owner for service.
Indeed, at Smoky Mountain Ridge, the District 1s providing the requested service.

With respect to Smoky Mountamn Ridge, when On-Site filed 1ts petition,
Smoky Mountain Ridge, L.LI.(, the owner of the project, moved to intervene,
pointing out that it had never made a request for service. The filing of the petition
to intervene caused On-Site to withdraw 1ts petition to amend. See Docket No. 03-

00069.
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Additionally, On-Site failed to 1espond in any way to Mr. Gaines’ request for
the exact location of the projects, To the extent the Authority based 1ts decision, 1n
any way, on On-S8ite’s response to Mr. Gaines’ inquities, the decision was made on
the basis of false and misleading information supphed by On-Site, and should not
stand,

With respect to item three of Mr Gaines’ letter, "Provide an explanation as to
why 1t is Llin] the public interest that On-Site be granted the proposed service
territory within Sevier County” there 1s absolutely no reason why the responses set
forth by On-8ite are not apphicable on 4 development-by-development basis,

There are several providers of similar services in Sevier County: the District,
Intcgrated Resource Management Uulity, Inc., and others, all ablc and willing to
provide similar services. To give On-~Site a blanket certificate for the entire county,
coupled with On-Site’s subsequent actions regarding exclusivity, detailed below,
specifically affects the District, has the effect of stifling competition, estabhshing a
monopoly, and is the antithesis of being in the best interest ot the public.

Contrary to On-Site’s response, there is no waste of the Authority’s time in
On-Site’s continuing “to petition one development at a time,” to the extent On-Site
petitions only those developments that actually request On-Site's service. On-Site
cannot file petitions without the knowledge or consent of the property owners and

with no request for service 1n the quantity On-Site has filed, and then turn around
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and say there is such a demand for service that to petition one development at a time
would be a waste of the Authority’s time and resources. The flood of petitions 1s the
creation of On-Site, not the result of actual requests for service, and simply reflects
L On-Site’s predatory practices, {rom which 1t should not benefit.
The District suggests that if there indeed has been a wastc of the Authonty’s
time and resources, it 15 On-Site's filing of petitions without any request for service

and without the knowledge and consent of the property owners That actwity1s a

waste of the Authority’s time and resources.

With respect to item five of Mr Gaines’ letter, “Have all of the utility districts
within the proposed service territory been notitied of your intent to provide
wastewater service?” On-Site specifically side-stepped Mr. Gaines’ inquiry with
respect to the District, by indicating that the District serves a portion of the east side
of Sevier County and would be unaffected On-Site had full knowledge, at the time
of providing the response to Mr. Gaines, that the District served more than just the
east side of Sevier County, and presumably percewes the District as a competitor.

Because the District does, in fact serve more than just the east side of Sevier
County, the District has a direct interest tn the seivice area which 1s the object of
Docket No. 03-00329. The District's rights were atfected by that petition, and the
Daistrict was not noticed of this pending matter. As an entity whose rights are directly

effected by this petiion, On-Site had an obligation to notice the District.
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L Tt is or should be readily apparent to the Authority that had the District had
notice of this pending matter, the Disttict would have petitioned to intervene. In
the Tennessee Wastewater Systems, Inc, (formerly known as On-Site Systems, Inc.)
Petition to Amend its Certificate, Dockelt No. 04-00045, the day the District
reccived notice of the petition, the District filed a Petition to Intervene. Had the
District received notice of Tennessee Wastewater's previous action, the District would
have similarly filed a Petition to Intervene.

On-Site was, no doubt, well aware of the District’s position on this matter,
chose not to provide notice, and avoided clearly responding to M. Gaines’ issue
number five by indicating that On-Site intended to exclude the District’s chartered
teritory.

As explzune(i in the District’s petition to intervenc in Docket No. 04 00045,
the District has extended the provision of its services beyond its territorial limits, as
it is authorized to do pursuant to the provisions of Tennessee Code Annotated
Sections 7-51-401 and 7-82-302

As the District receives requests to do so, the District intends to continue the
. ' provision of services outside of 1ts termtorial boundaries.

Because the petition of On-Site seeks to include a broad territory with no
specific description, this would have a deleteriouy eflfect on the District, particularly

in the event one of the District's customers requested wastewater treatment services
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o from the District in an area claimed to be within that covered by On-Site’s
Certificate of Convenience and Necessity. |

Representatives of On-Site have made assertions to both customers and
prospective customers of the District, as well as to the District’'s engineers, that no
entity other than On-Site will be allowed or authorized to provide wastewater
treatment services Lo any customers in Sevier County without the express written
consent of On-Site.

To the extent the legal consequences embodied 1n those representations are
aceurate, and no concession 1s made that they are, the effect 15 10 give On-Site an
cxclusive right to provide wastewater services in all of Sevier County, other than the
excluded areas which, us set forth above, have not been sufficiently delineated and
specifically affects the Districts and its customers. This has a chilling effect on
competition, and 1s not conducive to the provision of the most efficient wastewater
treatment services at the most efficient rates for the rate payers. Again, this is the
antithesis of serving the public interest.

A declaratory order to the effect that the Autharity’s March 24, 2004 Order
does not provide On-Site with the exclusive 11ght to provide wastewater services
within the territory described in the Order 1s necessary and appropriate. Because

the District’s right to provide wastewater service may be affected by the amendment to

. . : )
On-Site's certificate of convenience and necessity set torth in the March 24" Order
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in Docket No. 03-00329, the District was entitled to notice of that pending matter
and/or is entitled to a declaratory o1der 1egarding the applicability of that Order.
Because much of the information provided by On-Site 1s false and misleading
information on which the Authority presumably relied in rcndé:‘ing its decision, the
District respectfully requests the Authority grant its Petition to Reconsider and allow
the District to Intervene or, set this matter for a hearing on the Authority's regularly
scheduled docket.

Alternatively, the District requests the entry of a declaratory order specaifically
providing that the Authority's March 24, 2004 Order dues not give Ou-Site the
exclusive right to provide wastewater services within the territory described in the
Order.

Finally, because the issues in this cause are substantially similar to those issues
in the contested case represented by Docket No. 04-00045, the District further
requests that after granting the District’s Petition to Reconsider and allow the
District to Intervene, any action on the reconsideration or the District’s request for a
Declaratory Order be stayed pending the outcome of the contested case heariﬁg n
Docket No. 04-00045. It would truly be a waste of the Authority's time and
resources Lo hold two contested cases on the same issue. Because a contested case

hearing in Docket No. 04-00045 15 currently pending. staying any action following

the grant of the District’s Petition to Reconsider and to Intervene 1n this case until
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the outcome of Docket No. 04-00045 would serve the best interests of tune and
efficiency.

WHEREFORE, East Sevier County Utility District prays the Authorty grant
this Petition tor Reconsideration and permat the District to Intervene, and stay any
further action thereon pending the outcome of the contested case hearing in Docket
No. 04-00045 of which (he matters contemplated by the District’s Request for a
Declaratory Order are currently set Lo be heard.

Respecttully submitted this 7'h day of April, 2004

&,6,_/4_

Maxkjcndx 2993

MARK JENDREK, P.C.

P.O Box 549

Knoxville, Tennessee 37901

865/824-1900

Attorney for East Sevier County Utility District
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the [oregoing document has been served
upon the following persons by hand delivery or by Unated States Mail, with proper
pustage thereon.

Charles Pickney, J1., President
On-Sitc Systems, Inc.

7628 River Road Pike
Nashville, Tennessee 37209

This 7" day of April, 2004.

L]

L
Mark\]endx‘é&/ '

10
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May 13, 2003

Mr. Charles Pickney
On-Site Systems, Inc.

7638 River Road Pike
Nashville, TN 37209-5733

RE: Dkt. # 03-00329 - Petition to amend Certificate of Convenience and Necessity

Dear Mr. Pickney:

After reviewing your petition we have discovered that certam iformation is necded to
complete the application. Please provide the following information.

1. Arate of $35.11 is indicated in the petition for residential service. Will this rate be
same no matter what type of system is used (sand gravel or lagoon) within the
proposed service area?

2. Is there an immediate need for service now in the proposed service areas? Has
anyone applied for service to be supplied by On-Site Systems now? If so, where
cxactly are they located within the proposed service territory?

3. Provide an explanation as to why it is the public interest that On-Site be granted the
proposed service territory within Sevier County?

4. Have all of the other incorporated areas of Sevier County, besides City of Pigeon
Forge and Sevier County, been contacted about providing service to the proposed
service territory? If 5o, provide documentation that these entities have been
contacted concerning the expansion of your wastewater system.

5. Have all of the utility districts within the proposed service terntory been notified of
your intent to provide wastewater service?

[ 4

6. Has the county planning comrmssion been notified of your 1ntent to provide
Wastewater service to proposed service terntory? If so, provide written
documentation that they have been contacted.

Telephone (615) 741-2904, Toll-Free 1-800-342-8359, Fucatmilc (615) 741-5015
Www state tn.us/tra - - —
EXHIBIT A
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Please respond by May 27, 2003. Thank you for your attention to this matter. If you
should have any questions, you may contact Butch Phillips at (615) 741-2904, ext. 183.

Sincerely,

ML

: Mike Gaines
N Chief
a Energy and Water Division

eep03-29onsite
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On-Site Systems, Ide. 7 ' 25 1:€3
7638 River Road Plk?.R,A. L3

Nashville, TN 37209 V<1 M
Office: (615) 356-2880
Faxz (615) 356-7295
May 16, 2003
Mr. Mike Gaines, Chief
Energy and Water Division
Tennessee Regulatory Authority
460 James Robertson Parkway

Nashville, TN 37243-0503

RE. Docket # 03-00329 — Petition to amend Certificate of Convenience and Necessity

’ Dear Mr. Gaines:

Below please find our response to your data request for the above-referenced application

L. A rate of $35.11 is indicated in the petition for residential service Will this
rate be same no matter what type of system is used (sand gravel or lagoon)
‘ within the proposed service area?

The rates that residential customers pay is based on the components
of the system that serves them. For systems comprised of watertight
effluent collection, sand-gravel filter treatment and subsurface drip
urigation disposal, the rate will be $35 11. The appropriate rate for
other similar systems using packed bed, fixed film treatment
(Advantex and Bioclere would also be $35.11.

We do not prescutly haye any systems in Sevier County that are
served by a lagoon treatment system, however, it is possible that we
will have in the future. The appropriate moathly rate for a system
with watertight cffluent collection, lagoon treatment and subsurface
drip brigation disposal is $30.98.

EXHIBIT B
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2. Is there an immediate need for service now in the proposed service areas?
Has anyone applied for service to be supplied by On-Site Systems now? If
so, where exactly are they located within the proposed service territory?

There are several developers who have expressed a desire for sewer
service within the county. In the last three years, we have submitted
twelve petitions to the Tennessee Regulatory Authority for service
areas in Sevier County. Additionally, we currently have s petition
pending for another project — Black Bear Ridge, Docket Number
03-00192 and are processing developer requests for two additional
projects (Smoky Cove and Greystone Lodge).

3 Provide an explanation as to why it is the public interest that On-Site be
granted the proposed service territory within Sevier County.

It is in the public interest that On-Site Systems, Inc. be granted the
proposed service area in Sevier County for several reasons, There is
a significant need for mew developments in the county to have
sewer service. Due to the terrain situation in the county, the
proximity to the Great Smokey Mountain National Park and the
nieed to keep scenic streams in the area clean, it is very important
that sewer systems for new developments employ trestmeat of
wastewater to a very high level of cleanliness and not discharge into
streams. To the best of my knowledge, no other provider of sewer
services in the county js using 8 system comprised of 2 sealed,
watertight collection system, a fixed film reactor and subsurface
drip imigation disposal system. At On-Site Systems, Inc, our
mission is to provide affordable sewer service in communities
where it is presently unavailable, through the use of proven,
environmentally safe technology. Since it is our desire to serve
consumers all scross the state, it is consistent that we are
petitioning to serve a larger portion of Sevier County If we
continue to petition one development at a time, at the rate of twelve
ever three years, we could reasonably expect to submit another
thirty-six (36) petitions in Sevier County in the next nine (9) years.
This seems to me to be a waste of time and resources of the
Tennessee Regulatory Authority, On-Site Systems, and everyone
else involved. A single petition is a far better alternative.
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4. Have all of the other incorporated areas of Sevier County, besides City of
Pigeon Forge and Sevier County, been contacted about providing service
to the proposed service territory? If so, provide documentation that these
entities have been contacted concerning the expansion of your wastewater
system.

Letters were sent to Mr. Jim Coykendal, Director of Planning,
Pittrnan Center Planning Commission for the City of Pittman
Center; Mr. David W. Ball, Director of Planning, City of
Gatlinburg; and Bryan Atchley, Mayor for the City of Sevierville
(see attached lefters). As of this date, no response has been
received. We will forward any additional responses upon receipt.

5. Have all of the utility districts within the proposed service territory been
ootified of your intent to provide wastewater service?

Webb Creek Utility District was contacted by phons and we were
advised that they only serve the area of Pittrnan Center. East Sevier
County Utility District serves a portion of the east side of the
county and we excluded their chartered territory. Mr, Larry Waters,
County Executive for Sevier County, provided the legal document
describing that territory. ‘

6. Has the county planning commission been notified of your intent to provide
wastewater service to proposed service temitory? If so, provide written
documentation that they have been contacted.

David Taylor, Director for the Planning Commission works for the
County Executive for Sevier County — Larry Waters — to whom we
sent a letter. His response was incorporated in the original petition,
which speaks for the County as well as the Planning Commission

- Letters were sent to the Directors of Planning for the City of
Qatlinburg, City of Pigeon Forge, and the City of Pittman Center.
(See attached letters) As previously stated, no responses have been
received but will be forwarded upon receipt.

Sincerely,

OL‘/{,V g/{-—./)
Charles Pickney, Jr.
President
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